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FIRST HOME OWNER GRANT AMENDMENT BILL 2017 
Committee 

Resumed from 8 November. The Deputy Chair of Committees (Hon Laurie Graham) in the chair; Hon Stephen Dawson 
(Minister for Environment) in charge of the bill. 
Clause 14: Section 52 amended — 
Progress was reported after the clause had been partly considered. 
Hon NICK GOIRAN: We are currently considering clause 14 of the First Home Owner Grant Amendment Bill 2017. 
It has been a while since we had the opportunity to properly consider this piece of legislation. We did ever so 
quickly touch on it yesterday evening; however, the time prior to that was, as best as I can recall, as far back as 
the beginning of September. At that time, we were making slow progress through the clauses. We did have a quite 
lengthy debate on clause 1 and, as I recall, there was some enthusiasm that we make progress. Before we moved 
on from clause 1, I asked a question. It was my contention at the time that we needed a broad-ranging debate on 
clause 1 that covered the range of matters contemplated in the legislation, just in case we had a situation in which 
the committee might want to delete a clause, which might have an implication for another provision in the bill. To 
facilitate progress, at the time I asked—I am working off memory here, Mr Deputy Chair; I do not have a copy of 
the relevant Hansard before me—whether there would be any implication before clause 15 in the event that clause 
15 were deleted. The initial response was that there would be no problem, so we made progress. I could say that 
I drew clause 14 to the attention of the chamber just in the nick of time! It seemed to me that clause 14 might be 
impacted in the event that clause 15 were deleted. It was a good thing that that occurred, because we then had it 
clarified that clause 14 would indeed be impacted in the event that the committee deleted clause 15 from the bill. 
That is why we are on clause 14 at the moment. 
We then had a quite extensive debate on clause 14. I was quite keen at the time for the debate on clause 14 to also 
be quite wide ranging, so that we might avoid any further problems. It is fair to say that there was not a meeting 
of minds back in September on how progress could be made. This was one piece of legislation that we dealt with 
around that time on which I might have asked some questions and the information was not readily available. I think 
I might have even asked whether we could defer further consideration of the bill until that information was made 
available. As best as I can recall, there was not much appetite for that suggestion, and very slow progress was 
made at that point. I should acknowledge that when proceedings were adjourned, I was indebted to the good grace 
of the minister responsible for this bill in this house, who arranged a briefing for me. That was a useful briefing. 
I do not think I am revealing any trade secrets if I disclose who was at the briefing. One of the people at the briefing 
was the Solicitor-General. From my perspective, the briefing was a most productive event. 
Since those events in September this year, we now find before the house a supplementary notice paper—the copy 
I have is supplementary notice paper 16, issue 3, which was issued two days ago on Tuesday, 7 November. That 
supplementary notice paper outlines a number of proposed amendments that the government wishes to move. It is 
important to note that these amendments are new in the sense that they were not before the committee when we 
last considered this matter in September. Clearly, there has been a change of view within government and it is 
necessary for this house to contemplate inserting these additional provisions into the legislation. That was not the 
view of the government in September. As I have just outlined, despite, as best as I can recall, my suggestion that 
matters be deferred at that time, there was not an appetite for that. However, it strikes me that we are better placed 
today as a result of that briefing process and the work that has been done by the government, albeit that it is some 
two months later. As I said, I acknowledge the reasonable efforts made by the Minister for Environment, who is 
representing the Minister for Finance who ultimately has responsibility for this legislation. For those reasons 
and that background, I would be keen, subject, of course, to your own views on managing this process, 
Mr Deputy Chair, if our consideration of clause 14 could be more wide ranging than it would normally be. My 
reasons are, firstly, that I do not want to fall into the trap that we had last time. Secondly, I note the remarks by the 
minister last night that it is the government’s intention to have the bill recommitted at some later point so that we 
can consider the government’s proposed amendments—specifically, new clauses 11A, 12A and 12B. Although it 
will be open to us to have a detailed discussion about proposed new clauses 11A, 12A and 12B at that time, I think 
it would be more productive for us today if we could have some general discussion at this time on all those matters. 
I think we might then be able to more speedily facilitate things when we get to those new clauses. With those 
introductory remarks, I would like to ask the minister whether he could inform the committee whether, in the event 
that the committee were minded to delete clause 15 from the bill, it would have an impact on any of the 
government’s proposed amendments.  
Hon STEPHEN DAWSON: My advice is that this is a fundamental provision and we would not be able to recover 
legal costs in certain circumstances. I understand the Solicitor-General has confirmed that, so it would have an 
impact on new clause 11A, in particular. 
Hon NICK GOIRAN: The government has a number of amendments on the supplementary notice paper. The 
minister indicated to the house that proposed new clause 11A would be impacted in the event that clause 15 of the 
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bill was deleted. Of course, clause 15 of the bill seeks to insert proposed section 52A into the primary act to, in 
essence, empower the commissioner to recover legal costs. The minister right recall we had a big discussion about 
whether this power is necessary and gives the commissioner special privileges that other citizens in 
Western Australia do not have et cetera. Clause 15 would insert proposed section 52A. Clause 14, which we are 
on at the moment, makes reference to section 52(1A). Clause 14 would be impacted in the event that the house 
was minded to delete clause 15. As the minister just indicated, the same would be the case with respect to proposed 
new clause 11A. I draw members’ attention to proposed new clause 11A that makes reference to section 52A(1). 
I am in complete agreement with the minister that if the house was minded to delete clause 15, it will have an 
impact on proposed new clause 11A as well as clause 14, which we are on at the moment and hence the need for 
us to discuss all this at clause 14. I might note at this point that when I look at proposed new clauses 12A and 12B, 
I can see no apparent impact on them in the event that clause 15 of the bill is deleted. In particular, I note that none 
of those proposed new clauses make any obvious reference to what would be section 52A in the event that the 
house was to support the inclusion of clause 15. 
I wonder whether I can ask the minister about his proposed amendment to clause 15, in anticipation of us getting 
there, because I note that the minister will seek, as I understand, to do two things. The first of those things is to 
insert the word “reasonable” into clause 15 after the words “pay the”. Of course, “reasonable” was not being 
proposed by the government when we last considered this matter in September and when there was not too much 
appetite for my suggestion that we defer proceedings. I would not mind if the minister could assist by indicating 
why the government now says it is important for us to insert the word “reasonable”. 
Hon STEPHEN DAWSON: This is included to ensure the commissioner can seek only reasonable costs. If, for 
some reason, the work that the commissioner undertook had exorbitant fees attached to it, this clause will limit it 
to a reasonable amount. It should not be expected that the person who needs to pay would be facing exorbitant 
fees; they would just be reasonable. 
Hon NICK GOIRAN: I cannot find anywhere in the bill before the house a definition of “reasonable”. Is 
“reasonable” defined somewhere in the act? In the event that is it not, because I cannot find it in the act either, can 
the minister indicate how one will know whether the commissioner has charged reasonable costs? 
Hon STEPHEN DAWSON: No, member. There is no mention of reasonable in the act. 
Hon NICK GOIRAN: It is not in the bill or the act. Under this provision listed in clause 15, we would be saying 
as a house that we are going to give power to the commissioner to do this. The proposed section, if amended, 
would read — 

(1) The Commissioner may, by written notice, require an applicant — 
That is a first home owner who has obtained a grant — 

to pay the reasonable legal costs incurred by the Commissioner. 
How will we know and how will be able to assess whether the commissioner’s notice has only reasonable legal costs? 
Hon STEPHEN DAWSON: It really is a matter of judgement. The amendments will allow the applicant to object. 
If an applicant disagrees with the amount, they will have a right to dispute these costs through the formal objection 
process. Basically, this includes a right of review to the State Administrative Tribunal. 
Hon NICK GOIRAN: The right to object or dispute the reasonable legal costs—as is now going to be the phrase—
is something that the first home owner grantee, who effectively becomes a debtor to the state at this point because 
he or she has been asked by the commissioner to pay back a certain amount of money, can already apply to have 
an assessment of those costs. I think the minister would agree with me that the person in question can already 
apply to have an assessment made of those costs. I suspect that the minister would agree with me about that because 
on the notice paper he has an amendment that proposes to remove the right of the first home owner to apply for 
a costs assessment; it reads — 

A third party payer, as defined in the Legal Profession Act 2008 section 252, cannot apply for a costs 
assessment under Part 10 Division 8 of that Act in relation to the legal costs. 

That is the amendment that will be proposed by the government. By implication, if the government is going to 
move that amendment at some point later this afternoon, it must mean that the first home owner already has the 
right to a costs assessment. 
Hon STEPHEN DAWSON: That is only in very limited cases in which the commissioner would incur external 
legal fees. That does not happen often; in fact, that rarely happens at the moment. 
Hon NICK GOIRAN: It is very rare that this would happen, yet the government proposes with clause 15 to 
remove this very rarely exercised statutory right to apply for a costs assessment. My view is that that is improper. 
If a first home owner as a third party payer currently has a statutory right to apply for a costs assessment, there is 
no basis for us as a chamber to remove that right. I indicate to the minister in advance that that will not be 
supported. Nevertheless, I note that the minister indicated that proposed clause 11A would be impacted if we 
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deleted all of clause 15. Would the minister be able to indicate to the house what is intended to be achieved by the 
insertion of proposed clause 11A. 
Hon STEPHEN DAWSON: Proposed clause 11A will amend section 26 to include a new matter against which 
an objection or an appeal can be made—that is, a requirement under section 52A(1) to pay an amount of legal 
costs incurred by the commissioner. Section 27 provides a right for applicants to object to a decision on the 
application. After section 26 is amended, applicants will have a right to object to a decision to require a person to 
pay an amount of legal costs and the reasonableness of those costs. An applicant who is dissatisfied with the 
commissioner’s decision on an objection can apply to the State Administrative Tribunal for a decision under 
section 30. As a matter of practice, notices issued under section 52A will set out an applicant’s right to object to 
the requirement to pay an amount of legal costs and the process for objecting. 
Hon NICK GOIRAN: As the law is at present, the first home owner cannot object to having to pay an amount of 
legal costs incurred by the commissioner, but the insertion of this provision would allow the person to do that. Of 
course, when we say that, that is the objection mechanism through the commissioner, which is not to be confused 
with the costs assessment provision. 

Hon STEPHEN DAWSON: Yes, that is correct. 

Hon NICK GOIRAN: In effect, by the insertion of proposed clause 11A, this chamber will give the first home 
owner an additional avenue; it will not take away any existing rights. 
Hon STEPHEN DAWSON: Yes, that is correct. 

Hon NICK GOIRAN: In that case, when we get there—of course, we have to do the whole recommittal process 
and so forth—I think that proposed clause 11A has merit and ought to be supported, if for no other reason than 
giving a citizen of Western Australia an additional statutory right that does not currently exist. In my view, that is 
a good thing and is of no detriment to the state because the state—in this case the commissioner, who should be 
a model litigant and citizen—should only be charging reasonable legal costs in any case. There should be no 
problem with the first home owner being able to object to that portion of the notice. I think that there ought to be 
no dissent to proposed clause 11A. 
I ask the minister the purpose of proposed clause 12A, and given that it seems to have some connection with 
proposed clause 12B, I would be quite happy if he wanted to also indicate the purpose of proposed clause 12B at 
the same time. 

Hon STEPHEN DAWSON: Proposed clause 12A will insert proposed section 30(6), which provides that if an 
applicant’s objection to paying an amount of legal costs is successful, the commissioner must repay the legal costs 
and any interest paid by the applicant. The commissioner must also pay interest on the amount to be repaid. The 
interest rate will be prescribed in the regulations. Interest at the prescribed rate will also be payable by the 
commissioner on the amount of legal costs to be repaid to the applicant. The interest will be calculated from the 
date the amount was paid by the applicant to the date of the decision on the objection. Proposed clause 12B 
provides for the treatment of legal costs when an applicant successfully appeals a matter to the State Administrative 
Tribunal. The treatment will be the same as that contemplated by proposed clause 12A, which deals with 
objections. 

Hon NICK GOIRAN: Is it really necessary for us to have proposed clauses 12A and 12B? As I understand it, 
proposed clause 11A will give the first home owner the statutory right to object to an amount of legal costs incurred 
by the commissioner. If the commissioner is to make a decision about that objection, would the commissioner not 
just make a decision upholding the objection, potentially, thereby saying to the first homeowner that their objection 
has been upheld and that the commissioner will give them back their legal costs? Why is it necessary for us to go 
to this extent in proposed clauses 12A and 12B to specify that the following amounts are payable? I note that both 
of those proposed clauses include the amount of legal costs to be repaid. Does that not naturally follow anyway? 
Is it essential that the chamber inserts these provisions? 
Hon STEPHEN DAWSON: It is not essential, but it is certainly consistent with the current objection provisions. 

Hon NICK GOIRAN: Again, if there was any appetite by members to not support new clauses 12A and 12B, and 
we did not do that, would the first home owner still be able to object or would the first home owner, if their 
objection was upheld or if the review was upheld by the State Administrative Tribunal, still get back their legal 
costs, plus whatever other order is made by the commissioner in the objection or the tribunal in the review? 
Hon STEPHEN DAWSON: It does not really matter, but it would create an inconsistency. 

Hon NICK GOIRAN: So it would not really matter. That is what I sensed is the case, but can the minister clarify 
about the inconsistency? 
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Hon STEPHEN DAWSON: Section 30(4) already allows for the grant and interest to be repaid. I guess this 
amendment seeks to make it consistent with what is in section 30(4). 
Hon NICK GOIRAN: When the minister says “consistent”, is it stylistic here? I am just conscious of the fact that 
I have heard Hon Aaron Stonehouse previously express views about unnecessary legislation and provisions, and 
I have some sympathy for him there. It just strikes me that although new clause 11A will add something, perhaps 
new clauses 12A and 12B are really just stylistic and do not really add anything to the capacity of the commissioner 
or the tribunal to make these orders. I hasten to add that I do not object to it; I just want to clarify whether it is 
necessary. I think it is really unobjectionable, unless we hold the view that a statute should be as concise as 
possible. I certainly do not intend to oppose it eventually when we get to that point, but I just want to be clear as 
to whether it is necessary. 

Hon STEPHEN DAWSON: If the commissioner has to repay the grant, interest is required to be paid to the 
applicant to compensate the applicant, so it is the same principle as applied to the legal costs. We do not believe it 
stylistic, we actually believe it is helpful. 
Hon NICK GOIRAN: Section 30(3) of the act reads — 

If, as a result of a decision on an objection, a decision not to authorise the payment of a first home owner 
grant is reversed, interest at the prescribed rate is payable on the amount of the grant from the date of the 
decision not to authorise the payment to the date approved for the payment. 

I wonder whether that is sufficient for a first home owner to be able to obtain interest, and I wonder whether, in 
any event, the commissioner, or indeed the tribunal, has the inherent power to repay any interest paid. In fact, 
I notice that section 32(4) reads — 

If, as the result of an application for a review of a decision, an amount of penalty paid by an applicant is 
to be repaid to the applicant, the following amounts are payable to the applicant — 
 (a) the amount of penalty to be repaid; 
 (b) any interest … 

Et cetera. I note the minister’s response earlier that it is not stylistic and that it would be helpful. I do not think it 
is unhelpful. I am just not 100 per cent satisfied that it is necessary. But be that as it may, I do not want to delay 
proceedings unnecessarily. I think where we have landed is that the government’s intention to at some point move 
new clauses 11A, 12A and 12B really are unobjectionable, and at absolute best, if I were to object, I might say that 
new clauses 12A and 12B might not be necessary. But in any event, for precautionary reasons, we should, as a bare 
minimum, support it. I do not intend for us to oppose that, probably in the same way as the proposed amendment 
to clause 15 is looking to insert “reasonable”. It seems to me that the insertion of “reasonable” is unnecessary. The 
commissioner should only ever charge reasonable legal costs, and we certainly do not want to be going through 
every piece of statutory legislation in Western Australia and everywhere we see “legal costs” make sure we now 
insert “reasonable”, because to do otherwise would suggest that this is the only time when reasonable legal costs 
apply, and in every other instance it is unreasonable legal costs. But, again, I do not think that it is objectionable. 
I indicate at this point that I am happy to indicate my support for clause 14. 
Clause put and passed.. 
Clause 15: Section 52A inserted — 
Hon STEPHEN DAWSON: I move — 

Page 8, line 15 — To insert after “pay the” — 
reasonable 

Amendment put and passed. 
Hon STEPHEN DAWSON: I move — 

Page 8, after line 22 — To insert — 
(3) A third party payer, as defined in the Legal Profession Act 2008 section 252, cannot apply 

for a costs assessment under Part 10 Division 8 of that Act in relation to the legal costs. 
Hon NICK GOIRAN: I briefly indicate that the opposition will not support this amendment. It is the only one of 
the government’s amendments that the opposition proposes to oppose for the reasons I outlined earlier. In our 
view, this unnecessarily removes an existing statutory right of a third party payer that is available in every other 
circumstance in Western Australia. This would then be the only circumstance in which this would not apply, and 
we consider that to be improper and unnecessary. 
Hon STEPHEN DAWSON: I note the comments of Hon Nick Goiran, but I suggest we vote on the amendment. 

Division 
Amendment put and a division taken, the Deputy Chair (Hon Laurie Graham) casting his vote with the ayes, with 
the following result — 
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Ayes (10) 

Hon Alanna Clohesy Hon Laurie Graham Hon Matthew Swinbourn Hon Martin Pritchard (Teller) 
Hon Stephen Dawson Hon Kyle McGinn Hon Dr Sally Talbot  
Hon Adele Farina Hon Samantha Rowe Hon Darren West  
 

Noes (20) 

Hon Martin Aldridge Hon Colin de Grussa Hon Michael Mischin Hon Aaron Stonehouse 
Hon Jacqui Boydell Hon Diane Evers Hon Simon O’Brien Hon Dr Steve Thomas 
Hon Robin Chapple Hon Donna Faragher Hon Robin Scott Hon Colin Tincknell 
Hon Tim Clifford Hon Nick Goiran Hon Tjorn Sibma Hon Alison Xamon 
Hon Peter Collier Hon Rick Mazza Hon Charles Smith Hon Ken Baston (Teller) 

            

Pairs 

Hon Sue Ellery Hon Colin Holt 
Hon Pierre Yang Hon Jim Chown 

Amendment thus negatived. 
Committee interrupted, pursuant to standing orders. 
[Continued on page 5710.] 

Sitting suspended from 4.15 to 4.30 pm 
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